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 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
 BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 
 
FRITO-LAY NORTH AMERICA, INC., § 
 § 
  Opposer, § 
 § 
v. § Opposition No. 91212680 (Parent) 
 §  Opposition No. 91213587 
REAL FOODS PTY LTD, § 
 § 
  Applicant. § 
 

OPPOSER'S RESPONSE TO APPLICANT'S MOTION FOR SUMMARY JUDGMENT 
AND OPPOSER’S CROSS-MOTION FOR SUMMARY JUDGMENT 

ON LACK OF INHERNENT DISTINCTIVENESS 
 

By moving for summary judgment on several fact-intensive issues, Applicant Real Foods Pty Ltd 

is unnecessarily delaying and driving up costs in this proceeding, not to mention wasting the Board’s 

time. Each of the parties has presented expert witness reports going in different directions concerning 

whether RICE THINS and CORN THINS are generic or have acquired distinctiveness, thus presenting a 

classic battle of experts ill-suited for summary disposition. But even if there were not conflicting expert 

testimony, there exists plenty of other documentary and testimonial evidence upon which a reasonable 

fact-finder could find that CORN THINS and RICE THINS are generic terms. In particular, the evidence 

shows that THINS is used generically for many crispbread and other cracker products and, when 

combined with the generic terms CORN and RICE, the combination has no new or different meaning in 

relation to Applicant’s goods. The evidence also reveals numerous examples of generic uses of “corn 

thins” and “rice thins” for crispbread and other cracker products. Finally, given Applicant’s limited 

evidence of advertising and sales and lack of admissible information concerning any appreciable market 

share, a reasonable fact-finder could find that CORN THINS and RICE THINS have not acquired 

distinctiveness. Accordingly, Applicant’s motion should be denied. 

In addition, Applicant’s motion fails to provide any competent evidence supporting its claim that 

CORN THINS and RICE THINS are suggestive (and thus inherently distinctive) of the products on which 

they are used. When reviewing the competent evidence, there is no genuine dispute that CORN THINS 
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and RICE THINS immediately convey the principal ingredient and shape of Applicant’s goods, namely, 

thin crispbread slices made of corn and rice. Thus, on this particular issue, Opposer’s cross-motion for 

summary judgment on lack of inherent distinctiveness should be granted. 

Accordingly, Opposer Frito-Lay North America, Inc. requests that the Board deny Applicant’s 

motion for summary judgment in its entirety and, instead, grant Opposer’s cross-motion that CORN 

THINS is not inherently distinctive (i.e. suggestive) for “crispbread slices predominantly of corn” and 

RICE THINS is not inherently distinctive (i.e. suggestive) for “crispbread slices primarily made of rice.” 

In addition, pursuant to Rule 56(g) of the Federal Rules of Civil Procedure, Opposer requests the Board 

enter an order that the following material facts are not in dispute: (1) CORN is a generic term and (2) 

RICE is a generic term. 

I.  Standards for deciding summary judgment motions 

The party moving for summary judgment bears the burden of demonstrating that summary 

judgment should be granted. See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Sweats Fashions, 

Inc. v. Pannill Knitting Co. Inc., 833 F.2d 1560, 4 USPQ2d 1793, 1796 (Fed. Cir. 1987). Summary 

judgment is appropriate only when “the movant shows that there is no genuine dispute as to any material 

fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). 

Evidence available at summary judgment to show either the absence or presence of a genuine 

factual dispute can come from several sources, including written disclosures, disclosed documents, 

depositions, produced documents, declarations, answers to requests for admission, interrogatory answers, 

trademark registrations, printed publications, and official records. See Fed. R. Civ. P. 56(c); 37 C.F.R. 

§§ 2.122, 2.127(e)(2). In addition, the pleadings and the file of the subject application are automatically in 

evidence without any action required by the parties. See 37 CFR § 2.122(b); Rocket Trademarks Pty. Ltd. 

v. Phard S.p.A., 98 USPQ2d 1066, 1070 (TTAB 2010). Despite this wide range of source material, 

objections can be lodged against submitted evidence on the ground that the evidence cannot be presented 

in a form admissible at trial. See Fed. R. Civ. P. 56(d)(4); Ava Ruha Corp. v. Mother’s Nutritional Ctr., 

Inc., 113 USPQ2d 1575, 1578-79 (TTAB 2015) (ruling on evidentiary objections at summary judgment). 
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If the evidence submitted by the parties shows that a reasonable fact finder could resolve the 

matter in favor of the non-moving party, then summary judgment must be denied. See, e.g., Opryland 

USA Inc. v. Great Am. Music Show Inc., 23 USPQ2d 1471, 1472 (Fed. Cir. 1992); Olde Tyme Foods, Inc. 

v. Roundy’s, Inc., 22 USPQ2d 1542, 1544 (Fed. Cir. 1992). The evidence must be viewed in the light 

most favorable to the non-movant, with all reasonable inferences drawn in the non-movant’s favor. 

Lloyd’s Food Prods., Inc. v. Eli’s, Inc., 25 USPQ2d 2027, 2029 (Fed. Cir. 1993); Opryland, 23 USPQ2d 

at 1472. When presented with cross-motions, the Board evaluates each motion on its own merits and 

resolves all doubts and inferences against the party whose motion is being considered. See Ava Ruha 

Corp., 113 USPQ2d at 1579. Finally, if the Board does not find summary judgment appropriate, it may 

nevertheless “enter an order stating any material fact . . . that is not genuinely in dispute and treating the 

fact as established in the case.” Fed. R. Civ. P. 56(g). 

II.  Statement of Evidentiary Objections 

Opposer objects to the following evidence that Applicant offered in support of its motion for 

summary judgment and requests that it be given no consideration by the Board. 

A. The information in Michael Movitz’s declaration and ¶¶ 6 and 21 of Michael Pels’ 
declaration regarding Applicant’s market share was not disclosed 

A party that fails to provide required disclosures or information responsive to a discovery request 

“is not allowed to use that information or witness to supply evidence on a motion, at a hearing, or at trial.” 

Fed. R. Civ. P. 37(c)(1). The exception is if the failure to disclose was “substantially justified or 

harmless,” Fed. R. Civ. P. 37(c)(1), which the Board analyzes using the following five-factor test: (1) the 

surprise to the party against whom the evidence would be offered; (2) the ability of that party to cure the 

surprise; (3) the extent to which allowing the testimony would disrupt the trial; (4) importance of the 

evidence; and (5) the non-disclosing party’s explanation for its failure to disclose the evidence. Spier 

Wines (PTY) Ltd. v. Shepher, 105 USPQ2d 1239, 1242 (TTAB 2012). One of the principal reasons for 

providing this sanction is that “disclosures and discovery responses should be viewed as a continuum of 
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inter partes communication designed to avoid unfair surprise and to facilitate fair adjudication of the case 

on the merits.” Id. at 1246.  

In support of its summary judgment motion, Applicant submitted a declaration and reports from 

Michael Movitz regarding Applicant’s supposed market share for its CORN THINS and RICE THINS 

products. Mr. Pels’ declaration also summarizes the information contained in Movitz’s declaration. Pels 

Decl. ¶¶ 6, 21 (last sentence) (citing Movitz Decl. ¶ 14). However, Applicant failed to disclose Mr. 

Movitz in its initial disclosures as a person who may have discoverable information it could use to 

support its claims and defenses. See Applicant’s Initial Disclosures. To the extent that Mr. Movitz’s 

testimony constitutes expert testimony, Applicant also failed to disclose him as an expert witness or 

provide a timely expert report. See TTABVUE Nos. 18, 20. Further, despite Opposer’s Interrogatory 

No. 25 specifically asking Applicant to “state by percentage your market share in the United States for 

each of the following product categories: (1) crispbread slices, (2) popped corn cakes, (3) and rice cakes,” 

Applicant responded under oath that it “does not possess information or knowledge sufficient to respond 

to this interrogatory.” App. 3155. Applicant did not supplement that response or otherwise identify any of 

the information or reports contained in the Movitz declaration. App. 2732-33. Opposer also requested 

Applicant to identify the persons it relied upon to provide answers to Opposer’s interrogatories, and 

Applicant did not identify Mr. Movitz. App. 3156-57, 3161 

Applicant’s complete failure to disclose Mr. Movitz and any of the information and reports 

included in his declaration is manifestly harmful to Opposer. By responding that Applicant lacked any 

information or knowledge concerning its market share, Opposer reasonably believed that Applicant had 

no such evidence. Market share information is probative of acquired distinctiveness, an issue on which 

Applicant bears the burden of persuasion. Thus, Opposer reasonably believed that it did not need to 

depose Applicant or its witnesses regarding market share information or provide other evidence to address 

that issue. Further, Opposer had no knowledge of Mr. Movitz’s existence and, thus, had no opportunity to 

depose Mr. Movitz on the subjects he is offering in support of Applicant’s case, nor any opportunity to 

address Mr. Movitz’s testimony by securing a rebuttal witness or proffering other evidence. 
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Applicant has absolutely no justification for its failure to provide this information during the 

discovery period because, according to Mr. Movitz’s declaration itself,  

 

. Discovery has closed and, until Applicant’s motion was filed, trial was imminent, and 

reopening discovery to cure Applicant’s failures would derail these proceedings. See Spier Wines, 105 

USPQ2d at 1242-46 (Board struck testimony of principal witness of party who, despite prior knowledge 

of the witness having discoverable information, did not initially disclose or supplement disclosures or 

discovery requests to identify witness). Accordingly, the Board should give no consideration to any of 

Mr. Movitz’s testimony or reports, or any part of ¶ 6 or the last sentence of ¶ 21 of Mr. Pels’ declaration, 

for any purpose. 

B. Jessie Roberts’ legal opinions are inadmissible 

As a purported rebuttal to the testimony of Opposer’s expert witness Robert Frank, Ph.D., 

Applicant proffers a declaration from an attorney, Jessie Roberts, who espouses various legal opinions 

regarding trademark registrability and registration practice. However, legal opinions are not proper 

subjects for expert testimony. The Federal Rules of Evidence restrict the role of expert testimony to 

situations where “the expert’s scientific, technical, or other specialized knowledge will help the trier of 

fact to understand the evidence or to determine a fact in issue,” not to help a judge with legal opinions. 

Fed. R. Evid. 702(a) (emphasis added). This is why the Board’s primary reviewing court requires lawyers 

who testify as experts to be qualified as an expert separate and apart from the lawyer’s legal 

qualifications. See, e.g., Sundance, Inc. v. DeMonte Fabricating Ltd., 89 USPQ2d 1535, 1539-40 (Fed. 

Cir. 2008) (noting that a patent lawyer must qualify as a technical expert to give testimony on technical 

issues). Yet Ms. Roberts’ only stated qualifications relate to her current job as a managing partner of 

Delos, a “law firm,” her past positions as an Examining Attorney and Administrator for the United States 

Patent and Trademark Office (“USPTO”), and her involvement in a bar association. Roberts Decl. ¶¶ 4-7 

& Ex. B. She has no qualifications outside her experience as an attorney. Accordingly, Ms. Roberts’ only 

proper role in this case would be filing a brief on behalf of her client, not giving testimony. 
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III.  Evidence in favor of Opposer 

A. The genus of Applicant’s goods 

Applicant seeks to register CORN THINS for “crispbread slices predominantly of corn” and 

RICE THINS for “crispbread slices primarily made of rice.” Appl. 1, Jan. 19, 2012, Serial No. 79111074; 

Appl. 1, Jan. 10, 2013, Serial No. 85820051. According to dictionary definitions, “crispbread” is a type of 

“cracker,” and a “cracker” is “a dry thin crispy baked bread product.” Office Action 33, May 2, 2012, 

Serial No. 79111074; Office Action 4, 10, Nov. 20, 2012, Serial No. 79111074. This is consistent with 

how Applicant has marketed its product to consumers, noting in advertisements that its product is a 

cracker or used as a cracker. App. 2886, 2888-89, 2891, 2892-93, 2898. Consumers also consider 

Applicant’s product to be a cracker or used as a cracker, and Applicant’s product has been noted as best 

“corn cracker.” E.g., App. 2984, 3044-45, 3053, 3059. Applicant has also marketed its product as a 

substitute for bread and tortilla chips, see App. 2894-96, and consumers have noted that they use the 

product as a bread substitute or as flatbread. App. 3054-55, 3059, 3083-84, 3085, 3086-87. 

B. Genericness of CORN and RICE 

During the ex parte examination process, Applicant was required to disclaim “CORN” because its 

identification of goods contained the term. Office Action 1, May 2, 2012, Serial No. 79111074. Applicant 

added the disclaimer without objection. Resp. to Office Action, Nov. 2, 2012, Serial No. 79111074. When 

Applicant later applied for RICE THINS, it included a disclaimer of “RICE” from the start. Appl. 1, Jan. 

10, 2013, Serial No. 85820051. Both parties have used CORN and RICE as generic terms to indicate the 

presence of the ingredient in its products. App. 2800, 2884, 2887, 3027,  3173-74, 3178-3310. 

C. Generic use of THINS 

i. Opposer uses THINS generically 

Opposer has long used THINS as a generic descriptor on its packaging. For example, Opposer 

has used “Thins” as a generic descriptor for cracker products, including ROLD GOLD Pretzel Thins, 

STACY’S Pretzel Thins, and TOSTITOS Cinnamon Thins and Tex-Mex Thins. App. 3175, 3459-73. 
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Opposer has also used “Thins” to denote thinner versions other products, such as ROLD GOLD Thins 

Pretzels and DORITOS Tortilla Thins. App. 3175, 3355-3457. 

ii.  Third party snack manufacturers and media use THINS generically 

Opposer is aware of several competing cracker products selling products called “Thins,” 

including SESMARK Sesame Thins, NABISCO Vegetable Thins, KEEBLER TOWN HOUSE Pretzel 

Thins, GRATIFY Sea Salt Thins, BLUE DIAMOND Artisan Nut Thins, NONNI’S THIN ADDICTIVES 

Almond Thins, PEPPERIDGE FARM BAKED NATURALS Pretzel Thins, and RITZ MUNCHABLES 

Pretzel Thins. App. 3175, 3475-95. Internet research also reveals several food company websites in which 

“Thins” is used to refer to their snack food products, especially crackers and crispbread products. 

Examples include BACK TO NATURE Multi-Seed Gluten Free Rice Thins; RUDE HEALTH Corn 

Thins, Brown Rice Thins, Multigrain Thins, and Oat & Spelt Thins; PUREHARVEST Organic Linseed & 

Sesame Corn Cake Thins and Rice Cake Thins; SESMARK Rice Thins; NABISCO Rice Thins and 

Wheat Thins; STONED WHEAT THINS; Potato Thins; Newton’s Fruit Thins; OROWEAT Sandwich 

Thins Rolls and Pocket Thins Flatbread; THOMAS Bagel Thins; Warburtons Sandwich Thins; RYVITA 

Thins; Dempster’s THINS; NATURE VALLEY Granola Thins; barkTHINS; ANNAS Swedish Thins; 

MANDY’S Cookie Thins; and Gratify Gluten Free Cracker Thins and Pretzels Sesame Seed Thins. 

App. 16-358. 

To get a representative picture of the use of the term THINS in the marketplace, Opposer also 

retained Dr. Robert Frank to conduct a search of industry sources and news media. Dr. Frank has 30 years 

of experience in professional trademark searching, having founded CORSEARCH, one of the leading 

trademark research firms specializing in producing trademark searches for use by legal professionals. 

App. 1729-36. Dr. Frank has performed more than 5,000 such searches himself and reviewed 45,000-

50,000 prepared by others, and courts have vetted his testimony and methodologies on numerous 

occasions. App. 1719, 1732. Dr. Frank’s research in this case included comprehensive searches of online 

news services containing newspapers, magazines, and trade journals, Internet searches, and a search of the 

USPTO database. His study revealed that THINS is widely and commonly used by snack food 
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competitors, the general public, and members of the media to refer to refer to thin-shaped snack foods 

such as crackers, crispbreads, crispbread slices, and other products. App. 1713-14, 1736-38. Indeed, his 

report includes well over 100 different uses by snack food competitors or third-parties using “thins” for 

baked goods, or generic use of “thins” by members of the general public. App. 1778-81. Among the 

numerous examples in his report, one website (yummly.com) has an entire section devoted to the category 

“Baked Thins Recipes.” App. 1782-85. As a researcher, he would classify THINS as “generic/weak,” 

meaning that the vast weight of the references he encountered would have been flagged for analysis either 

for genericness or for dilution. App. 1713, 1715, 1751. 

iii.  Applicant and its consumers use THINS generically 

Consumers also use THINS generically to refer to Applicant’s products or similar products. For 

instance, a person that reviewed Applicant’s corn crispbreads noted that “unlike their sister the ‘rice cake’ 

. . . these thins are so crunchy.” App. 2907. Also, when contacting Applicant concerning crispbread 

products, consumers have used THINS generically, for instance: “I’m looking for the Rye Thins” and 

“I’M DOWN TO MY LAST 2 THINS.” App. 3002, 3041. This is consistent with how Applicant itself 

has used the term, as at least one of its advertising materials notes that its corn crispbread product is “the 

best thin since sliced bread” and that Applicant has “extended their Thins range” to include new flavors. 

App. 2883, 2885, 2892. 

iv. PTO practice shows that THINS is generic or descriptive 

There are several recent registrations on the Principal Register and Supplemental Register for 

crackers, chips, and baked goods indicating that the term THINS has a generic or descriptive meaning. 

Among them are the following: 

 BAGEL THINS, Supplemental Reg. No. 4259364 on Dec. 11, 2012, for “bakery 

products, not including cookies.” App. 1398. 

 EMMA’S THINS, Reg. No. 2863802 on July 13, 2004, for “cookies,” with THINS 

disclaimed. App. 1240. 
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 BLUE THINS, Reg. No. 3870613 on Nov. 2, 2010, for “cookies, biscuits, crackers,” with 

THINS disclaimed. App. 1234. 

 , Reg. No. 3898318 on Jan 4, 2011 for “grain-based snack foods; 

multi-grain cakes; rice cakes; expanded-grain cakes; flavored, cereal grain cakes,” with 

COCO THIN disclaimed. App. 1628-29. 

 NEWTON’S FRUIT THINS, Reg. No. 4043300 on Oct. 18, 2011 for “cookies,” with 

FRUIT THINS disclaimed. App. 988. 

 CANTINA THINS, Reg. No. 4566507 on July 15, 2014 for “chips, namely, tortilla 

chips,” with THINS disclaimed. App. 920. 

Many more applications for marks containing the term THINS covering crackers or baked goods 

have received descriptiveness refusals or disclaimer requirements for the term THINS. App. 361-62, 393-

95, 526-27, 647-49, 777-79, 800-02, 923-25, 994-97, 1088-89, 1136-37, 1175-76, 1242-43, 1276-81, 

1335-37, 1364-69, 1402-04, 1471-75, 1490-91, 1535-37, 1568-70, 1643-44. 

D. Generic use of CORN THINS and RICE THINS 

i. Applicant has used the terms generically 

On at least one version of Applicant’s packaging, Applicant displayed “Corn Thins” as a generic 

descriptor of the kind of product being sold, describing the product as “Delicious Golden Corn Thins 

With Real Flavoring” using “Corn Thins” in the same type face and rendering as the rest of the phrase. 

App. 2799, 3012, 3022. In correspondence with consumers, Applicant has also used these terms 

generically. For instance, Applicant employees gave customers nutrition in formation in “Cal per Corn 

Thin” and “Calories per slice (per Corn Thin).” App. 3078, 3080. Applicant’s employees also told 

customers that “Corn and Rice Thins,” “Rice and Corn Thins,” and “Corn & Rice Thins” were available 

at various locations and did not use the separate alleged brand names “Corn Thins and Rice Thins.” 
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App. 3013, 3042. Applicant also informed customers that “a peanut butter flavored Corn Thin” was not 

yet available. App. 3050. Applicant has also used these terms generically in advertising, noting that “1 

Corn Thin” and “1 Rice Thin” both have “¼ of the calories of one slice of white bread” and that it sells “a 

Rice Thin.” App. 3026-39. 

ii.  Applicant’s consumers have used the terms generically 

In comments to Applicant, consumers often use “corn thins” to refer to a kind of product rather 

than a brand. Some examples  are the following: “your delicious corn thins,” “the corn thins you 

donated,” “your sample corn thins,” “instead of reaching for some chips, I grab a corn thin,” “original and 

flavored corn thins,” “it’s fun to experiment with toppings on a whole corn thin,” “I couldn’t wait to try 

out this corn thin,” “I love these corn thins,” “Real Foods corn thins,” “[i]f you are wondering what a corn 

thin is, think rice cake but thinner,” “if there was a way for me to sample your corn thins,” “where are the 

corn thins available in New York state?” and “your corn thins are the best.” App. 2801-03, 2903, 2909, 

2914, 2919, 2931, 2988, 3046, 3057-58. 

iii.  Other food companies, retailers, and distributors have used the terms 
generically 

In correspondence with Applicant, companies interested in selling or providing Applicant’s 

products have often used “corn thins” and “rice thins” generically. Some examples include the following: 

“Thank you for your donation of 250 samples of corn thins,” “your corn thins product,” “I would like to 

sell corn thins,” “I am a gourmet shop and interested in carrying your corn thins,” “We order corn thins 

from Azure foods,” “I’m interested in purchasing the corn thins for my store,” “the sesame corn thins,” 

“organic rice thins,” “your corn thins,” “BBQ or Cheese flavored corn thins,” “flavored corn thins,” 

“samples of your corn thins,” “Original corn thins flax and soy corn thins multigrain corn thins sesame 

corn thins whole grain rice thins,” “your corn thin products,” “flavors of corn thins,” “we found the rice 

thins a good sub for bread,” “I will look for the rice thins.” App. 2708, 2991, 2994, 2996, 2998, 3000, 

3002, 3004, 3006, 3008-09, 3015, 3019, 3021, 3023, 3059, 3062. 
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In addition, other snack food manufacturers such as Rude Health, Sesmark, Nabisco, and World 

Table produce cracker or crispbread products that they refer to as “Corn Thins” or “Rice Thins.” Their 

websites and packaging prominently use those designations to refer to the kind of product rather than a 

brand. See App. 16, 30-35, 60-72, 74, 3175. 

iv. Applicant’s flawed TEFLON survey 

Although Applicant commissioned a TEFLON-style survey conducted by Sarah Butler to defend 

its CORN THINS application, Ms. Butler’s survey, analysis, and conclusions have significant flaws. Dr. 

David Stewart, the President’s Professor of Marketing and Law at Loyola Marymount University and 

extremely well qualified in the field of survey research, examined Ms. Butler’s survey and testified “that 

it suffers serious and fatal flaws in both its design and in the analysis of its results.” App. 1654-55. The 

design flaws include the fact that Ms. Butler qualified respondents by asking whether they have purchased 

or planned to purchase “popped corn cakes,” which is not a term in common vernacular or identified as a 

product category in the salty snack market. Thus, there is no basis for concluding that the respondents 

understood the relevant product or product category. App. 1655. In addition, of the respondents who 

qualified for the survey, over half of them (248 of 469) failed Ms. Butler’s “mini-test” due to her 

confusing instructions and examples regarding brand names and common names, thus calling into 

question the adequacy of her screening procedures and the resulting state of mind of the 221 respondents 

who completed the survey. App. 1655-56 

Regardless of these flaws, the results of Ms. Butler’s survey do not support a conclusion that a 

majority of consumers view the term CORN THINS as a brand name for Applicant’s product. First, 

applying the appropriate statistical confidence interval to the 52% of the 221 respondents who indicated 

that CORN THINS was a brand name, the actual value for the perception of CORN THINS as a brand in 

the marketplace could range as low as 44.1%, not high enough for a finding of primary significance as a 

brand even under the most generous interpretation of the data. App. 1656. Second, although Ms. Butler’s 

survey included controls, Ms. Butler failed to take them into account when rendering her opinions. When 

the incorrect responses to the generic control terms are taken into account, the net percentage of 
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consumers that view CORN THINS as a brand name is reduced to a range from 22-47%, which does not 

support a finding that the primary significance of CORN THINS is a brand rather than a common name. 

App. 1657. 

E. CORN THINS and RICE THINS lack acquired distinctiveness 

i. Opposer and Applicant use THIN descriptively 

For many years Opposer has used “Thin” to describe the thin shape of several of its snack 

products, such as TOSTITOS CANTINA Thin & Crispy Tortilla Chips and ROLD GOLD Thin Twists 

Pretzels. App. 3175, 3311-43. Applicant also consistently and prominently emphasizes the “thin” shape of 

its product, stating  for example that that they are “THIN slices not thick” and that they “are thin and easy 

to eat.”E.g., App. 2884, 2891, 3027. 

ii.  Applicant has little to no market share and brand awareness in the U.S. 

In October 2005, five years into Applicant’s alleged presence in the United States, Applicant 

retained a firm called The Leading Edge to provide it with an understanding of the U.S. rice cake, corn 

cake, and crispbread market. Stipulation 3, Feb. 5, 2015, TTABVUE No. 27. The Leading Edge studied 

the U.S marketplace and reported  

 

 

 

 

 

 

 

. 

Seeking information on Applicant’s current presence in the market, Opposer asked Applicant 

during discovery to state its market share for crispbread slices, popped corn cakes, and rice cakes over 
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each of the previous 5 years in the United States. App. 3151. Applicant answered under oath “that it does 

not possess information or knowledge sufficient to respond to this interrogatory.” App. 3155 

iii.  Applicant’s sales are declining 

Applicant’s founder and Managing Director Michael Pels claims that its sales in the U.S. are 

“continuing to grow across the years.” Pels Decl. ¶ 5. Yet the sales figures he provides directly contradict 

his testimony. Indeed, Applicant’s total U.S. sales  

 

 

 

.  

iv. Applicant’s advertising budget is too small to support efforts to create brand 
awareness and secondary meaning 

Opposer also requested that Applicant provide its U.S. advertising budget for the last 5 years, 

App. 3151, and in response Applicant provided a business record which stated that Applicant has spent 

. App. 3155, 3172. This meager advertising is consistent 

with the statements of Madeline Anderson, Applicant’s marketing director, that Applicant “is a small food 

company” with “very little funds available to promote our Corn Thins.” App. 3071-77. 

v. The Cunningham survey shows no acquired distinctiveness 

Opposer commissioned Dr. Isabella Cunningham, the Ernest A. Sharpe Centennial Professor in 

Communication and the Chair of the Department of Advertising and Public Relations at The University of 

Texas at Austin and a well-qualified expert in the field of survey research, to conduct a survey to 

determine whether CORN THINS, the purported mark of Applicant with the longest use and largest sales, 

had acquired distinctiveness. App. 2106, 2120-34. Dr. Cunningham used the standard “one 

company/more than one company” survey format so that acquired distinctiveness could be tested directly. 

App. 2112-14. Dr. Cunningham designed the survey to include persons who had recently purchased or 

planned to purchase crispbread. She also included persons who were likely to purchase crispbread given 
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their purchase of crackers or flatbread, two areas on which Applicant focuses strongly in its advertising. 

App. 2107; see section III.A, supra. She also designed the questions in accordance with industry standard 

practices. App. 2107-10. The results of her survey were that only a net of 10.3% of respondents perceived 

CORN THINS as associated with one company, with the vast majority failing to associate CORN THINS 

with one company. App. 2108, 2115. If one narrowed the survey universe to persons who responded that 

they had purchased or planned to purchase crispbreads, the results come out almost as bad, with only a net 

of 10.9% of the narrowed universe associating CORN THINS with one company, and the vast majority of 

the narrowed universe failing to associate it with one company. App. 2108. Based on these results, Dr. 

Cunningham concluded that CORN THINS lacks acquired distinctiveness. App. 2110, 2115. 

IV.  Argument 

The evidence submitted overwhelmingly demonstrates that a reasonable fact-finder could find for 

Opposer on the genericness of CORN THINS and RICE THINS and that those terms do not have 

acquired distinctiveness, foreclosing summary adjudication on those grounds. However, as the evidence 

also shows that Applicant cannot prevail on its arguments that CORN THINS and RICE THINS are 

inherently distinctive (i.e. suggestive as Applicant claims), summary judgment should be entered that 

CORN THINS and RICE THINS are, at best, merely descriptive. 

A. Genuine issues of fact exist concerning genericness and trademark incapability 

i. Standards for analyzing genericness 

“An alleged mark is a generic term if it is used or understood by the relevant public primarily to 

refer to the class or category of goods and/or services on or in connection with which it is used.” In re 

ActiveVideo Networks, Inc., 111 USPQ2d 1581, 1599 (TTAB 2014). The genericness inquiry has two 

steps: “First, what is the genus (category or class) of goods or services at issue? Second, is the term 

sought to be registered understood by the relevant public primarily to refer to that genus (category or 

class) of goods or services?” H. Marvin Ginn Corp. v. Int’l Ass’n of Fire Chiefs, 228 USPQ 528, 530 

(Fed. Cir. 1986). 
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Determining the proper genus generally focuses on the description of goods set forth in the 

opposed application. Magic Wand, Inc. v. RDB, Inc., 19 USPQ2d 1551, 1553 (Fed. Cir. 1991). However, 

the Board may also consider evidence provided from Applicant’s website and press releases, third-party 

websites, dictionaries, newspapers, and other such sources. In re ActiveVideo, 111 USPQ2d at 1600. 

Evidence of the public’s understanding of a term may be obtained from any competent source, 

including consumer testimony, surveys, dictionary listings, newspapers, and other publications. Id. In 

addition, one of the strongest sources of evidence can be generic use of a term by the trademark applicant 

itself. See, e.g., In re Gould Paper Corp., 5 USPQ2d 1110, 1112 (Fed. Cir. 1987). Although survey 

evidence can be helpful, it is also “subject to review for its probative value, based on factors including the 

design of the survey, the questions asked, and the experience of the surveyor.” In re Hotels.com, L.P., 91 

USPQ2d 1532, 1536 (Fed. Cir. 1996). Thus, even if only one party presents a survey on genericness, 

controlling weight may nevertheless go to the other relevant, competent evidence in the record, 

particularly if the survey has flaws. Id. at 1536-37. 

In general, the genericness inquiry focuses on determining the understanding of a purported mark 

as a whole by the relevant public. In re Am. Fertility Soc’y, 51 USPQ2d 1832, 1836 (Fed. Cir. 1999). One 

well settled way of proving that understanding occurs when the purported mark is a compound term 

consisting merely of two generic words. In that case, “if the compound word would plainly have no 

different meaning from its constituent words, and dictionaries, or other evidentiary sources, establish the 

meaning of those words to be generic, then the compound word too has been proved generic.” Id. (citing 

In re Gould, 5 USPQ2d at 1111-12). “No additional proof of the genericness of the compound word is 

required.” Id. This type of proof provides clear and convincing evidence that the mark as a whole is 

generic. See, e.g., In re Dial-A-Mattress Operating Corp., 57 USPQ2d 1807, 1810 (Fed. Cir. 2001) 

(holding that the PTO may satisfy its ex parte burden of proving a compound term generic by producing 

evidence sufficient to meet the Gould standard). If the combination of the generic terms does not have a 

different meaning, i.e. if the whole is not greater than the sum of its parts, then it logically follows that 
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“the terms remain as generic in the compound as individually, and the compound thus created is itself 

generic.” In re Gould, 5 USPQ2d at 1112. 

A purported mark may be considered a generic compound term under this analysis regardless of 

whether presented as two words with a space between them, or as one word. Id. (“Whether compounded 

as ‘screen wipe’—two words—or ‘screenwipe’—one word—either is ordinary grammatical 

construction.”); Int’l Flora Techs., Ltd. v. Desert Whale Jojoba Co., No. 92048102, slip. op. at 24-25 

(TTAB Feb. 23, 2010) (non-precedential) (noting that space between generic terms ”does not disqualify 

the mark from the Gould analysis” and that the normal usage makes the terms even more generic). 

ii.  The Board could find that CORN THINS and RICE THINS are generic 

The evidence of record in this case easily supports findings that the terms CORN, RICE, and 

THINS are generic terms for the relevant products, and the compound terms CORN THINS and RICE 

THINS add no new or distinctive meaning in their combined form beyond their individual generic 

meanings. 

Based on Applicant’s identifications of goods in its applications, the genera at issue are 

“crispbread slices predominantly of corn” for CORN THINS and “crispbread slices primarily made of 

rice” for RICE THINS. Further, the evidence demonstrates that crispbreads are a sub-genus of crackers. 

“Corn” and “rice” explicitly appear as part of Applicant’s identifications of goods. Applicant has 

disclaimed both terms, which constitute an admission that it lacks exclusive rights in the terms. E.g., 

Kellogg Co. v. Pack ’em Enters., Inc., 14 USPQ2d 1545, 1549 n.10 (TTAB 1990). Finally, both parties 

use CORN and RICE generically in connection with their products. Thus, there is no genuine dispute that 

CORN and RICE are generic terms in relation to Applicant’s goods. 

Additionally, the evidence of record strongly indicates that THINS is used and understood as a 

generic term for a variety of crispbread and other cracker products, based on media and snack food 

industry usage, consumer usage, PTO practice, the parties’ own use of THINS generically, and Dr. 

Frank’s extensive research into the use of THINS in the marketplace. When combined, CORN THINS 

and RICE THINS convey no meaning other than the sum of their constituent terms. There is nothing 



17 

“unique or incongruous” about combining those terms, and their “common descriptive aspect” are not lost 

in the combination. In re Gould, 834 F.2d at 1018. In addition, the record includes a number of industry, 

media, and consumer uses of CORN THINS and RICE THINS as generic terms for crackers or crispbread 

products, as well as generic use by Applicant itself. 

Applicant attempts to explain away competitors’ usage of RICE THINS as being “limited to an 

entirely different product category” (presumably crackers) and thus “not relevant to the issue at hand.” 

Applicant’s Mot. for Sum. J. 16. But Applicant’s identifications of goods cover “crispbread slices,” which 

by definition are a type of cracker. Further, Applicant markets its products as crackers or as substitutes for 

crackers and similar products. Finally, both Applicant and its expert Ms. Roberts rely heavily in this 

proceeding on third-party registrations of “____ THINS” marks for crackers and other products, such as 

WHEAT THINS. Thus, Applicant’s argument that third-party uses of RICE THINS for cracker products 

are not relevant is disingenuous at best. 

Because the evidence at the very least raises genuine disputed facts regarding the generic 

meaning of these terms, Applicant’s motion for summary judgment on this issue should be denied. 

iii.  Dr. Frank’s testimony is admissible and highly probative 

Applicant attempts to attack the admissibility of Dr. Frank’s research and opinions by arguing 

through Ms. Roberts that he is giving legal opinions despite not having legal qualifications. Yet Dr. Frank 

specifically noted that he is not a lawyer and is not providing legal opinions. Instead, Dr. Frank—using 

his substantial experience and expertise as a trademark researcher1—set out to find the most relevant 

references of the term THINS in the marketplace so that an accurate snapshot of the use of that particular 

term can be understood. Similar challenges to the admissibility of Dr. Frank’s expert testimony have been 

rejected by the courts. See, e.g., Nat’l Envelope Corp. v. Am. Pad & Paper Co. of Del., No. 1:06-cv-

12988-SHS-RLE, slip op. at 8-9 (S.D.N.Y. Dec. 30, 2009) (finding Dr. Frank “qualified” based on his 

“lengthy experience in the trademark research industry,” and that his report was “relevant” and “reliable” 

                                                      
1 Even Ms. Roberts concedes that “Frank’s academic and business credentials in the fields of education 
and research are impressive” and that “CORSEARCH®, the company he founded, is well respected in the 
field of trademark searching.” Roberts Decl. ¶¶ 9, 10. 
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as “it will provide the trier of fact with information about third-party use, which is a factor to be 

considered for genericness”), available at App. 2090-2105. Thus, Applicant’s sole premise for its 

admissibility argument is simply not supported in fact or law. 

Moreover, even if Ms. Roberts’ testimony were itself admissible, it would not support granting 

summary judgment for Applicant on the issue of genericness. Dr. Frank’s research and exhibits strongly 

support a finding that the term THINS is commonly used in the marketplace—including by the media, by 

snack food competitors, and by consumers—as a generic term for thinly sliced or thin-shaped snack foods 

such as crackers, crispbread, crispbread slices, and similar products. Ms. Roberts gave her legal opinions 

based on her legal experience regarding the registrability of the purported marks CORN THINS and 

RICE THINS and relied on matters, such as canceled and inactive registrations, that would not be used to 

depict the current state of the market. See App. 1717. 

In addition, Ms. Roberts’ testimony has significant analytical problems. Ms. Roberts’ conclusions 

that generic use by the media “should be given very little weight” [Roberts Decl. ¶44] are both without 

factual or statistical support [App. 1717] and inconsistent with longstanding precedent. See, e.g., In re 

Merrill Lynch, Pierce, Fenner, & Smith, Inc., 4 USPQ2d 1141, 1143 (Fed. Cir. 1987) (“Evidence of the 

public’s understanding of the term may be obtained from any competent source, such as … trade journals, 

newspapers, and other publications.”); Cummins Engine Co. v. Cont’l Motors Corp., 149 USPQ 559, 561 

(CCPA 1966) (finding TURBODIESEL generic based in part upon one magazine article using the 

designation generically). In addition, her testimony regarding the treatment of the term THINS by the 

USPTO is undermined by the numerous third party applications and registrations that have been the 

subject of disclaimer requirements and/or descriptiveness rejections. Rausa Decl. Finally, her testimony 

revealed that she did not review Dr. Frank’s report with any appreciable level of care, incorrectly stating 

that Dr. Frank ignored marks when he did not, and came up with definitions without factual support when 

in fact his definitions and conclusions had ample factual support. App. 1716-17. Thus, given these 

deficiencies, Ms. Roberts’ testimony does not advance the summary judgment ball for Applicant. 
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iv. Applicant’s flawed survey does not trump the rest of the relevant evidence 

Despite the plain existence of evidence in favor of Opposer’s position on genericness, Applicant’s 

principal argument for summary judgment is that Applicant commissioned a TEFLON-style survey but 

Opposer did not, and therefore, Applicant must necessarily prevail on genericness. This argument is 

contrary to the Federal Circuit’s holding in In re Hotels.com. In that case, the applicant proffered a 

TEFLON-style survey purportedly showing 76% of respondents recognized HOTELS.COM as a brand 

name and not a common name. 573 F.3d at 1305. Despite this, the Board found HOTELS.COM generic, 

giving controlling weight to the remainder of the non-survey evidence: “the large number of similar 

usages of ‘hotels’ with a dot-com suffix, as well as the common meaning and dictionary definition of 

‘hotels’ and the standard usage of ‘.com’ to show a commercial internet domain.” Id. at 1306. The Federal 

Circuit affirmed, concluding that the Board had satisfied its ex parte burden to prove genericness. Id. 

Thus, Applicant’s argument is completely foreclosed by binding Federal Circuit precedent. 

Not only is there significant non-survey evidence in the record showing the genericness of CORN 

THINS and RICE THINS, Dr. Stewart’s declaration demonstrates that Ms. Butler’s survey and analysis 

have substantial flaws. Given those flaws, Ms. Butler’s survey and opinions have no probative value as a 

demonstration that CORN THIN is understood by consumers as a brand name for Applicant’s product. 

App. 1658. The extensive evidence Opposer has submitted showing widespread generic use in the 

marketplace of the individual terms CORN, RICE, and THINS, as well as the combined terms CORN 

THINS and RICE THINS, is more than sufficient to outweigh Applicant’s flawed survey, particularly in 

the context of summary judgment where all evidence and inferences must be viewed in a light most 

favorable to the non-movant. Given these factual disputes, summary judgment on genericness is 

inappropriate. 

B. There is no genuine dispute that CORN THINS and RICE THINS lack inherent 
distinctiveness 

A mark is merely descriptive if “it forthwith conveys an immediate idea of an ingredient, quality, 

characteristic, feature, function, purpose or use of the goods.” In re The Place, Inc. 76 USPQ2d 1467, 
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1468 (TTAB 2005). Descriptiveness is not a guessing game in which the mark is considered in the 

abstract to determine if consumers could guess what the product is. See In re Am. Greetings Corp., 226 

USPQ 365, 366 (TTAB 1985). Rather, the proper inquiry is “whether someone who knows what the 

goods or services are will understand the mark to convey information about them.” In re Tower Tech, 

Inc., 64 USPQ2d 1314, 1316-17 (TTAB 2002). 

Here, the evidence shows that CORN THINS and RICE THINS fit the definition of merely 

descriptive. Applicant’s products are thin crispbread slices made of corn and rice, respectively. Thus, a 

consumer who knows what Applicant’s goods are will immediately understand the principal ingredient 

and shape of Applicant’s products when encountering CORN THINS and RICE THINS, namely they are 

thin and made of corn and rice. Just as the Board found the term BAGEL THINS to lack inherent 

distinctiveness, so too do Applicant’s highly similar marks. See In re Grupo Bimbo, S.A.B. de C.V., in 

which the Board, when presented with dictionary definitions of THIN and usages of THINS in the 

marketplace, found that “it takes no thought or imagination to go from ‘thinly-sliced bagels’ to ‘Bagel 

Thins’” and that “we have no doubt but that the combination is merely descriptive.” Serial No. 77798364, 

slip op. at 12 (TTAB Aug. 10, 2012) (non-precedential); see also id. at 4-11 (summarizing the evidence of 

the meaning of THINS).  

Despite choosing marks that immediately tell consumers (1) the primary ingredients of its 

products (“RICE” and “CORN”) and (2) a primary feature of its products (“THIN” crispbread slices), 

Applicant attempts to avoid the resulting descriptiveness of its marks by arguing that they have a double 

entendre. This attempt fails. It is well settled that if the supposed second meaning of a mark is apparent 

only after viewing the mark in the context of advertising materials, packaging, or other matter separate 

from the mark itself, the mark is not a double entendre because a double entendre, if it exists, has to come 

from the mark perceived by itself and not the mark when used in combination with advertising or trade 

dress. See In re The Place, Inc., 76 USPQ2d at 1470. Here, the only evidence Applicant proffers on 

CORN THINS and RICE THINS being a “double entendre” is (1) Mr. Pels’ wish that his products be 

perceived “as part of a light and healthy diet” (Pels Decl. ¶ 3) and (2) his statement of acting upon that 
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wish through Applicant’s use of CORN THINS and RICE THINS in advertising campaigns and 

packaging emphasizing health and wellness (Pels Decl. ¶ 14). Thus, the only evidence that Applicant 

presents in its attempt to avoid the descriptiveness of its marks is the exact kind of irrelevant, incompetent 

evidence foreclosed by binding precedent. 

Further, even if one could properly consider Applicant’s advertisements and packaging on this 

issue, they in no way establish that consumers would understand the word THINS in Applicant’s marks to 

mean anything other than the shape of Applicant’s products. The fact that thin products can be eaten as 

part of a light and healthy diet does not magically imbue the term “THINS” with some new and different 

meaning beyond the shape of the product. Applicant has presented no evidence that consumers use or 

understand the term THINS to have a separate meaning denoting a light and healthy diet apart from the 

product’s thin shape. 

In sum, Applicant simply has no competent evidence that CORN THINS and RICE THINS 

convey anything beyond the immediate ideas of the ingredients, characteristics, and features of its 

products, i.e. that they are made of corn or rice and they are thin. Without any matter for trial regarding 

the high degree of descriptiveness of Applicant’s purported marks, summary judgment that these marks 

are not inherently distinctive is warranted. 

C. Genuine issues of fact remain concerning acquired distinctiveness 

Finally, genuine fact issues remain for trial on the matter of whether CORN THINS and RICE 

THINS have acquired distinctiveness. Contrary to Applicant’s erroneous assertion, “the ultimate burden 

when registration is sought under Section 2(f) is properly placed on the applicant.” Yamaha Int’l Corp. v. 

Hoshino Gakki Co., 6 USPQ2d 1001, 1007-08 (Fed. Cir. 1998); see also In re Hollywood Brands, Inc., 

102 USPQ 294, 295 (CCPA 1954) (noting that for acquired distinctiveness “[t]here is no doubt that 

Congress intended that the burden of proof should rest upon the applicant”). Where Applicant appears 

confused is that, in Yamaha, the applicant admitted that its mark was merely descriptive in ex parte 

examination, so in order to get to publication it bore the burden of establishing acquired distinctiveness in 

ex parte proceedings before the PTO. Yamaha, 6 USPQ2d at 1004. The Federal Circuit held that, once 
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that prima facie case is established in ex parte proceedings, the opposer has the initial burden in the inter 

partes proceeding “to present a prima facie case of no acquired distinctiveness by rebutting the 

applicant’s prima facie case of acquired distinctiveness made to the examiner.” Id. at 1010. However, the 

ultimate burden of persuasion on the issue of acquired distinctiveness remains at all times on the 

applicant. Id. at 1006-08, 1010. Here, Applicant did not make an ex parte claim of acquired 

distinctiveness, so there is no prima facie case for Opposer to overcome initially. Instead, Opposer has 

demonstrated that CORN THINS and RICE THINS are not inherently distinctive and that Applicant 

cannot prevail on that issue. Accordingly, Applicant solely bears the burden in this proceeding to prove 

that those terms have acquired distinctiveness. 

As mentioned in the prior section, the terms CORN THINS and RICE THINS immediately 

convey the idea that Applicant’s crispbread products are thin and made of corn or rice. Indeed, 

Applicant’s marketing materials repeatedly tout that its products are “thin,” and that they are made of rice 

and corn. See supra part III.B & III.E.i. Thus CORN THINS and RICE THINS are, at minimum, apt 

designations that are highly descriptive of Applicant’s products, such that the burden of proving acquired 

distinctiveness is increased. See Yamaha, 6 USPQ2d at 1008 (“[T]he standard of proof in an opposition 

under section 2(f) has always been a preponderance of evidence, although logically that standard becomes 

more difficult to meet as the mark's descriptiveness increases.”); see also In re Grupo Bimbo, Serial 

No. 77798364, slip op. at 15 (“[W]e find that ‘Bagel Thins’ is an apt name for thinly-sliced bagels, and 

hence it is highly descriptive.”). 

Despite this increased burden, Applicant’s evidence of acquired distinctiveness is flimsy at best. 

It has a very small advertising budget, so small that its marketing manager complains about it in emails. 

Its sales in the U.S. are declining. It lacks admissible evidence in its favor concerning its share of the 

crispbread, popped corn cake, or rice cake markets, leaving the Board without a reference from which to 

evaluate Applicant’s sales and advertising expenditures.  
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. Plus, as others are using CORN THINS and RICE THINS for cracker products, 

Applicant cannot be said to have had substantially exclusive use of these designations. 

Finally, the only survey conducted by the parties on the issue of acquired distinctiveness shows 

that CORN THINS are not perceived as emanating from a single source. Thus, Applicant’s activities have 

done nothing to develop acquired distinctiveness for CORN THINS among relevant consumers. By 

implication, RICE THINS, the much more junior of the two designations both in length of use and sales, 

would also not be perceived as emanating from a single source in the minds of consumers. 

Although Applicant’s retained expert Mr. Hal Poret criticized the Cunningham survey as testing 

too broad a universe, that criticism is undermined by Applicant’s own actions and statements. As noted in 

its brief and in Pels’ declaration, Applicant is deeply concerned that the American market does not 

understand what “crispbread” means, so Applicant has moved to amend its identification of goods to 

specify “popped corn cakes” and “rice cakes.” Pels Decl. ¶ 20; Applicant’s Mot. for Sum. J. 8. Applicant 

has also broadly marketed its crispbread products as a substitute for crackers, bread, and chips. Thus, per 

Applicant’s own statements, it is perfectly reasonable to presume that consumers might have difficulty 

understanding “crispbread” alone as pertaining to Applicant’s products. Thus, Dr. Cunningham’s decision 

to use the umbrella approach and capture consumers that were likely to be prospective purchasers of 

Applicant’s goods given Applicant’s marketing strategies is sensible. See App. 2107. It is disingenuous 

for Applicant to claim that cracker and flatbread purchasers are outside the relevant universe when those 

individuals are precisely the ones to whom Applicant has devoted its marketing efforts; it is equally 

disingenuous of Applicant to claim that only purchasers of “crispbread” should be used as the universe 

when Applicant itself claims that the term is confusing in the American market. Besides, Dr. Cunningham 

designed the survey such that she retained the ability to separate crispbread purchasers from those who 

stated that they had not purchased crispbread, and even among crispbread purchasers CORN THINS lacks 

acquired distinctiveness. App. 2107-08. 

Mr. Poret goes on to levy a number of meritless criticisms regarding the methodology and 

question format used by Dr. Cunningham, wherein respondents were shown an image of Applicant’s 
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product and asked, “With respect to the type of product shown above, do you associate CORN THINS 

with only one company, more than one company, no company, or don’t you know?” Mr. Poret’s 

requirement that the survey question should have used “the name CORN THINS,” rather than simply 

“CORN THINS,” goes against the teaching of one of the leading commentators on designing secondary 

meaning surveys, Vincent Palladino,2 who in discussing the basic approach to testing secondary meaning 

never required using “the name” before the designation being tested. Vincent N. Palladino, Secondary 

Meaning Surveys, in Trademark and Deceptive Advertising Surveys 79, 85-89 (Shari S. Diamond & Jerre 

Bailey Swann eds., 2012). Similarly, when discussing using images of the product (as Dr. Cunningham 

did) where including the common product name in the question would bias the survey, Palladino does not 

require using “the name” in the test question. Id. at 89 & n.49. To the contrary, his suggested approach 

and question format is virtually identical to that used by Dr. Cunningham. Id. at 89 (“[S]how respondents 

baking powder and ask: With respect to this type of product, do you associate ROYAL with a product 

from one, or more than one, company?”). In addition, Dr. Cunningham’s instructions explicitly told 

respondents that they would be asked some questions about “a name” of a product immediately prior to 

showing them the product image and questions. App. 2108. Finally, Mr. Poret’s suggestion that “the 

name” should be used in the survey question itself could bias respondents to assume the term at issue is a 

brand. Vincent N. Palladino, Surveying Secondary Meaning, 84 Trademark Rep. 155, 176-77 (1994).  

Thus, Dr. Cunningham’s question format was clear and consistent with accepted practices for secondary 

meaning surveys. 

Mr. Poret’s criticism of the inclusion of a “don’t know” response runs afoul of sound survey 

practice (not to mention common sense), as “don’t know” is a different response than “no company” and 

forcing respondents to make a choice when they truly do not know only encourages guessing. App. 2109-

10; accord Palladino, Secondary Meaning Surveys, supra, at 88. Finally, the fact that Mr. Poret and Dr. 

                                                      
2 Palladino’s articles have been met with consistent judicial approbation. E.g., A.J. Canfield Co. v. Vess 
Beverage, Inc., 226 USPQ 811, 820 (N.D. Ill. 1983); see also Tri-Star Pictures, Inc. v. Unger, 14 F. Supp. 
2d 339, 349-50 (S.D.N.Y. 1998); Spraying Sys. Co. v. Delavan, Inc., 19 USPQ2d 1121, 1126 (N.D. Ill 
1991). 
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Cunningham disagree as to the import of the answers to the “why do you say that?” question (see 

App. 2109) further emphasizes that this factual issue is one that cannot be determined on summary 

adjudication. 

As the Board could easily find for Opposer on the issue of acquired distinctiveness given 

Applicant’s meager evidence and Opposer’s survey evidence, summary judgment cannot be entered in 

favor of Applicant on that issue. 

V. Conclusion 

Genuine issues remain for trial as to whether CORN THINS and RICE THINS are generic or, if 

not, lack acquired distinctiveness. On the other hand, there is no genuine dispute that CORN THINS and 

RICE THINS immediately convey the idea that Applicant’s crispbread slices are thin and made of corn or 

rice, and that CORN and RICE are generic terms in relation to Applicant’s products. Accordingly, while 

the Board should deny Applicant’s motion, the Board should grant Opposer’s cross-motion. 

Respectfully submitted, 
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DECLARATION OF DIANA L. RAUSA  
 

I, Diana L. Rausa, declare as follows: 

1. I am a paralegal with the law firm of Pirkey Barber PLLC.  I have personal 

knowledge of the matters stated in this declaration and am competent to testify about them. 

2. Attached as Exhibit 1 is a printout of the webpage 

http://www.backtonaturefoods.com/products/Crackers-Multi-Seed-Rice.aspx concerning Multi-

Seed Gluten Free Rice Thins (PB 00001). 

3. Attached as Exhibit 2 is a screen shot and a printout of the webpage 

http://www.fritolay.com/our-snacks/rold-gold-garlic-parmesan-pretzel-thins-

readytogosnacks.html concerning ROLD GOLD Garlic Parmesan Flavored Pretzel Thins (PB 

00002-04). 

4. Attached as Exhibit 3 is a screen shot and a printout of the webpage 

http://www.fritolay.com/our-snacks/stacys-pretzel-thins-honey-dijon.html concerning STACY’S 

Honey Dijon Flavored Pretzel Thins (PB 00005-07). 

5. Attached as Exhibit 4 is a screen shot and a printout of the webpage 

http://www.fritolay.com/our-snacks/stacys-pretzel-thins-simply-naked.html concerning 

STACY’S SIMPLY NAKED Pretzel Thins (PB 00008-10). 

6. Attached as Exhibit 5 is a screen shot and a printout of the webpage 

http://rudehealth.com/our-food/snacks/corn-thins-organic concerning RUDE HEALTH Corn 

Thins (PB 00011-13). 

7. Attached as Exhibit 6 is a screen shot and a printout of the webpage 

http://rudehealth.com/our-food/snacks/brown-rice-thins-organic concerning RUDE HEALTH 

Brown Rice Thins (PB 00014-16). 

APPENDIX 2
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8. Attached as Exhibit 7 is a screen shot and a printout of the webpage 

http://rudehealth.com/our-food/snacks/ concerning various RUDE HEALTH products, including 

Multigrain Thins, Brown Rice Thins, Oat & Spelt Thins, and Corn Thins (PB 00017-20). 

9. Attached as Exhibit 8 is a screen shot and a printout of the webpage 

http://rudehealth.com/our-food/snacks/oat-spelt-thins-organic concerning RUDE HEALTH Oat 

& Spelt Thins (PB 00021-23). 

10. Attached as Exhibit 9 is a screen shot and a printout of the webpage 

http://www.pureharvest.com.au/product/organic-linseed-sesame-corn-cake-thins concerning 

PUREHARVEST Organic Linseed & Sesame Corn Cake Thins (PB 00024-27). 

11. Attached as Exhibit 10 is a screen shot and a printout of the webpage 

http://www.pureharvest.com.au/product/pureharvest-rice-cakes concerning PUREHARVEST 

Rice Cakes and Rice Cake Thins (PB 00028-30). 

12. Attached as Exhibit 11 is a screen shot and a printout of the webpage 

http://sesmark.com/products/sesmark-sesame-thins concerning SESMARK Sesame Thins (PB 

00031-33). 

13. Attached as Exhibit 12 is a screen shot and a printout of the webpage 

http://sesmark.com/products/savory-rice-thins concerning SESMARK Savory Rice Thins (PB 

00034-35). 

14. Attached as Exhibit 13 is a screen shot and a printout of the webpage 

http://sesmark.com/products/rice-thins concerning SESMARK Rice Thins (PB 00036-38). 

15. Attached as Exhibit 14 is a printout of the webpage 

http://www.snackworks.com/products/whats-new.aspx concerning Nabisco- Rice Thins and 

Wheat Thins (PB 00039). 
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16. Attached as Exhibit 15 is a printout of the webpage 

http://www.walmart.com/ip/Nabicso-Rice-Thins-White-Cheddar-Brown-Rice-Thin-Rice-Snacks 

concerning Nabisco Rice Thins Brown Rice White Cheddar Thin Rice Snacks (PB 00040-41). 

17. Attached as Exhibit 16 is a printout of the webpage 

http://en.wikipedia.org/wiki/Rice_Thins concerning Rice Thins (PB 00042). 

18. Attached as Exhibit 17 is a printout of an article from the website 

http://celiacdisease.about.com/b/2013/09/20/nabisco-launches-new-gluten-free-rice-thins-in-

three-flavors entitled, “Nabisco Launches New Gluten-Free Rice Thins in Three Flavors” (PB 

00043-44). 

19. Attached as Exhibit 18 is a screen shot and a printout of the webpage 

http://www.wheatthins.com/featured-products concerning various Wheat Thins products (PB 

00051-52). 

20. Attached as Exhibit 19 is a screen shot and a printout of the webpage 

http://www.wheatthins.com/products concerning various Wheat Thins products (PB 00053-54). 

21. Attached as Exhibit 20 is a screen shot and a printout of the webpage 

http://www.wheatthins.com/wheat_thins_originals concerning various Wheat Thins products (PB 

00055-56). 

22. Attached as Exhibit 21 is a screen shot and a printout of the webpage 

http://www.wheatthins.com/wheat_thins_flavors concerning various Wheat Thins products (PB 

00057-58). 

23. Attached as Exhibit 22 is a screen shot and a printout of the webpage 

http://www.wheatthins.com/what_thins_toasted concerning various Wheat Thins products (PB 

00059-60). 
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24. Attached as Exhibit 23 is a screen shot and a printout of the webpage 

http://www.snackworks.com/search/product-results.aspx?searchText=stoned%20wheat%20thins 

concerning various STONED WHEAT THINS products (PB 00061-62). 

25. Attached as Exhibit 24 is a screen shot and a printout of the webpage 

http://www.snackworks.ca/en/products/PotatoThins.aspx concerning various Potato Thins 

products (PB 00063-65). 

26. Attached as Exhibit 25 is a screen shot and a printout of the webpage 

http://www.snackworks.com/products/newtons concerning various Newtons Fruit Thins products 

(PB 00066-69). 

27. Attached as Exhibit 26 is a screen shot and a printout of the webpage 

http://www.snackworks.com/products/product-detail.aspx?product=4400000224 concerning 

various Nabisco Vegetable Thins products (PB 00070-71). 

28. Attached as Exhibit 27 are screen shots and printouts of pages from the website 

http://oroweat.com concerning various OROWEAT Sandwich Thins Rolls and Pocket Thins 

Flatbread products (PB 00072-87). 

29. Attached as Exhibit 28 are screen shots and printouts of pages from the website 

http://www.thomasbreads.com concerning various THOMAS Bagel Thins products (PB 00088-

133). 

30. Attached as Exhibit 29 are screen shots and printouts of pages from the website 

http://www.bluediamond.com/?navid=34 concerning various BLUE DIAMOND Nut Thins 

products (PB 00134-60). 
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31. Attached as Exhibit 30 are screen shots and printouts of pages from the website 

http://www.bluediamond.com/index.cfm?navid=677 concerning various BLUE DIAMOND 

Artisan Nut Thins products (PB 00161-78). 

32. Attached as Exhibit 31 is a screen shot and a printout of the webpage 

http://www.pepperidgefarm.com/ProductLanding.aspx?catID=716 concerning PEPPERIDGE 

FARMS Pretzel Thins (PB 00184-85). 

33. Attached as Exhibit 32 is a screen shot and a printout of the webpage 

http://www.pepperidgefarm.com/ProductDetail.aspx?catID=859 concerning PEPPERIDGE 

FARMS Pretzel Thins (PB 00186-87). 

34. Attached as Exhibit 33 are screen shots and printouts of pages from the website 

http://www.warburtons.co.uk concerning various Warburtons Sandwich Thins products (PB 

00188-99). 

35. Attached as Exhibit 34 are screen shots and printouts of pages from the website 

http://www.ryvita.co.uk concerning various RYVITA Thins products (PB 00200-07). 

36. Attached as Exhibit 35 is a screen shot and a printout of the webpage 

http://www.dempsters.ca/en.Products/WeightManagement/Pages/default.aspx concerning 

various Dempster’s THINS (PB 00208-09). 

37. Attached as Exhibit 36 are screen shots and printouts of pages from the website 

http://www.naturevalley.com concerning various NATURE VALLEY Granola Thins products. 

(PB 00210-25). 

38. Attached as Exhibit 37 are screen shots and printouts of pages from the website 

http://www.ripplebrands.com/bark-thins concerning various barkTHINS products (PB 00226-

41). 
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39. Attached as Exhibit 38 are screen shots and printouts of pages from the website 

http://annas.se concerning various ANNAS Swedish Thins products (PB 00242-55). 

40. Attached as Exhibit 39 are screen shots and printouts of pages from the website 

http://www.fusiongourmet.com concerning various MANDY’S Cookie Thins products (PB 

00256-87). 

41. Attached as Exhibit 40 is a printout of the webpage 

http://www.kelloggs.com/en_US/keelber-town-house-pretzel-thins-oven-baked-crackers-

parmesan-herb concerning TOWN HOUSE Pretzel Thins (PB 00288-89). 

42. Attached as Exhibit 41 are screen shots and printouts of pages from the website 

http://www.gratifyfoods.com concerning Gratify Gluten Free Cracker Thins, Gluten Free 

Pretzels Sea Salt Thins, and Gluten Free Pretzels Sesame Seed Thins (PB 00290-98). 

43. Attached as Exhibit 42 are screen shots and printouts of pages from the website 

http://www.walmart.com concerning various Nabisco Rice Thins products (PB 00299-313). 

44. Attached as Exhibit 43 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 86/284,840 for the mark 

CELEBRATE CANTINA THINS and requiring a disclaimer on the word “THINS” (PB 00314-

30). 

45. Attached as Exhibit 44 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 86/242,447 for the mark 

MUFFIN THINS and refusing registration of the mark as merely descriptive (PB 00331-40). 

46. Attached as Exhibit 45 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 86/186,895 for the mark 

CUPCAKE THINS and refusing registration of the mark as merely descriptive (PB 00341-473). 
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47. Attached as Exhibit 46 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 86/186,892 for the mark 

BROWNIE THINS and refusing registration of the mark as merely descriptive (PB 00474-593). 

48. Attached as Exhibit 47 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 86/186,891 for the mark 

CAKE THINS and refusing registration of the mark as merely descriptive (PB 00594-724). 

49. Attached as Exhibit 48 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 85/930,930 for the mark 

CANTINA THINS and requiring a disclaimer on the word “THINS” (PB 00725-44). 

50. Attached as Exhibit 49 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 86/161,729 for the mark 

COOKIE THINS and refusing registration of the mark as merely descriptive (PB 00745-866). 

51. Attached as Exhibit 50 is a copy of a printout from 

http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4807:22855e.2.1 for Trademark 

Registration Number 4,566,507 for the mark CANTINA THINS, showing a disclaimer on the 

word “THINS” (PB 00867). 

52. Attached as Exhibit 51 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 85/781,237 for the mark 

BROWNIE THINS and refusing registration of the mark as merely descriptive (PB 00868-99). 

53. Attached as Exhibit 52 is a copy of a Notice of Abandonment printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 85/781,237 for the mark 

BROWNIE THINS (PB 00900). 
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54. Attached as Exhibit 53 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 85/181,047 for the mark 

NEWTON’S FRUIT THINS and requiring a disclaimer on the wording “FRUIT THINS” (PB 

00901-30). 

55. Attached as Exhibit 54 is a copy of a printout from 

http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4807:22855e.3.1 for Trademark 

Registration Number 4,043,300 for the mark NEWTON’S FRUIT THINS, showing a disclaimer 

on the words “FRUIT THINS” (PB 00931-32). 

56. Attached as Exhibit 55 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 85/175,717 for the mark 

THOMAS’ BAGEL THINS and requiring a disclaimer on the wording “BAGEL THINS” (PB 

00933-1027). 

57. Attached as Exhibit 56 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 85/175,717 for the mark 

THOMAS’ BAGEL THINS and requiring a disclaimer on the wording “BAGEL THINS” (PB 

01028-66). 

58. Attached as Exhibit 57 is a copy of a Notice of Abandonment filed by the 

Applicant for Trademark Application Serial Number 85/175,717 for the mark THOMAS’ 

BAGEL THINS, printed from http://tsdr.uspto.gov. (PB 01067-68). 

59. Attached as Exhibit 58 is a copy of an Order from the U.S. Patent and Trademark 

Office, Trademark Trial and Appeal Board dismissing the appeal and noting abandonment of 

Trademark Application Serial Number 85/175,717 for the mark THOMAS’ BAGEL THINS, 

printed from http://tsdr.uspto.gov (PB 01069). 
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60. Attached as Exhibit 59 is a copy of a Notice of Abandonment for Trademark 

Application Serial Number 85/175,717 for the mark THOMAS’ BAGEL THINS, printed from 

http://tsdr.uspto.gov (PB 01070). 

61. Attached as Exhibit 60 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 85/427,743 for the mark 

COOKIE THINS and refusing registration of the mark as merely descriptive (PB 01071-105). 

62. Attached as Exhibit 61 is a copy of a Notice of Abandonment printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 85/427,743 for the mark 

COOKIE THINS (PB 01106). 

63. Attached as Exhibit 62 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 85/215,451 for the mark 

CASERA THINS) and requiring a disclaimer on the word “THINS” (PB 01107-61). 

64. Attached as Exhibit 63 is a copy of a Notice of Abandonment printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 85/215,451 for the mark 

CASERA THINS (PB 01162). 

65. Attached as Exhibit 64 is a copy of an Examiner’s Amendment printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 85/006,318 for the mark 

BLUE THINS and entering a disclaimer on the word “THINS” (PB 01163-65). 

66. Attached as Exhibit 65 is a copy of a printout from 

http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4807:22855e.4.1 for Trademark 

Registration Number 3,870,613 for the mark BLUE THINS, showing a disclaimer on the word 

“THINS” (PB 01166) 
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67. Attached as Exhibit 66 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 78/258,333 for the mark 

EMMA’S THINS and requiring a disclaimer on the word “THINS” (PB 01167-69). 

68. Attached as Exhibit 67 is a copy of a printout from 

http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4807:22855e.5.1 for Trademark 

Registration Number 2,863,802 for the mark EMMA’S THINS, showing a disclaimer on the 

word “THINS” (PB 01170). 

69. Attached as Exhibit 68 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 77/798,364 for the mark 

BAGEL THINS and refusing registration of the mark as merely descriptive (PB 01171-201). 

70. Attached as Exhibit 69 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 77/798,364 for the mark 

BAGEL THINS and refusing registration of the mark as merely descriptive and generic (PB 

01202-60). 

71. Attached as Exhibit 70 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 77/798,364 for the mark 

BAGEL THINS) and refusing registration of the mark as merely descriptive (PB 01261-88). 

72. Attached as Exhibit 71 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 78/798,364 for the mark 

BAGEL THINS and refusing registration of the mark as merely descriptive and generic (PB 

01289-98). 

73. Attached as Exhibit 72 is a copy of an Opinion from the United States Patent and 

Trademark Office, Trademark Trial and Appel Board, involving Trademark Application Serial 
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Number 78/798,364 for the mark BAGEL THINS, printed from http://tsdr.uspto.gov (PB 01299-

321). 

74. Attached as Exhibit 73 is a copy of a printout from 

http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4807:22855e.6.1 for Trademark 

Registration Number 4,259,364 for the mark BAGEL THINS, showing the mark registered on 

the Supplemental Register (PB 01322). 

75. Attached as Exhibit 74 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 77/798,540 for the mark 

BREAKFAST THINS and refusing registration of the mark as merely descriptive (PB 01323-

91). 

76. Attached as Exhibit 75 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 77/798,540 for the mark 

BREAKFAST THINS and refusing registration of the mark as merely descriptive (PB 01392-

405). 

77. Attached as Exhibit 76 is a copy of an Office Action involving printed from 

http://tsdr.uspto.gov, Trademark Application Serial Number 77/798,540 for the mark 

BREAKFAST THINS and requiring a disclaimer of the word “THINS” (PB 01406-51). 

78. Attached as Exhibit 77 is a copy of a Notice of Abandonment on Trademark 

Application Serial Number 77/798,540 for the mark BREAKFAST THINS, printed from 

http://tsdr.uspto.gov (PB 01452). 

79. Attached as Exhibit 78 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 77/666,215 for the mark 

MINT THINS and refusing registration of the mark as merely descriptive (PB 01453-84). 
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80. Attached as Exhibit 79 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 77/666,215 for the mark 

MINT THINS and refusing registration of the mark as merely descriptive (PB 01485-528). 

81. Attached as Exhibit 80 is a copy of a Notice of Abandonment on Trademark 

Application Serial Number 77/666,215 for the mark MINT THINS, printed from 

http://tsdr.uspto.gov (PB 01529). 

82. Attached as Exhibit 81 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 76/702,065 for the mark 

COCO THIN and requiring a disclaimer of the wording “COCO THIN” (PB 01530-42). 

83. Attached as Exhibit 82 is a copy of a printout from 

http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4809:kt78jp.2.1 for Trademark 

Registration Number 3,898,318 for the mark COCO THIN, showing a disclaimer of the wording 

“COCO THIN” (PB 01543-44). 

84. Attached as Exhibit 83 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 76/578,426 for the mark 

SNACK THINS and refusing registration of the mark as merely descriptive (PB 01546-56). 

85. Attached as Exhibit 84 is a copy of an Office Action printed from 

http://tsdr.uspto.gov, involving Trademark Application Serial Number 76/692,957 for the mark 

BAGEL THINS and refusing registration of the mark as merely descriptive (PB 01557-59). 

86. Attached as Exhibit 85 is a copy of a Notice of Abandonment for Trademark 

Application Serial Number 76/692,957 for the mark BAGEL THINS, printed from 

http://tsdr.uspto.gov (PB 01560). 
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